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MVEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

SW FT, Judge: Respondent determ ned that petitioner, as
transferee of assets, is liable for $25,297 plus interest for the
transferor's Federal incone tax deficiency for the year 1993.

Unl ess otherw se indicated, all section references are to

the Internal Revenue Code in effect for the year in issue, and
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all Rule references are to the Tax Court Rules of Practice and
Procedure.

The issue for decision is whether petitioner is liable as a
transferee under the Texas Uniform Fraudul ent Transfer Act, Tex.
Bus. & Com Code Ann. secs. 24.001 to 24.012 (West 1987 & Supp.
1999), for $25,297 relating to the transferor's Federal incone

tax deficiency.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

In 1990, Mark J. Hanna (Hanna) organi zed Hanna & Associ at es,
P.C. (Associates PC), through which to conduct a |law practice in
the State of Texas. Also in 1990, Hanna filed for persona
bankr upt cy.

During 1991, 1992, and 1993, due to Hanna's poor credit
rating, Associ ates PC experienced financial difficulties.
Associ ates PC could not obtain [oans to | ease additional office
space, acquire office equipnent, or expand the | aw practice.

In January of 1994, in an effort to inprove his | aw
practice, Hanna entered into discussions with Charles F
Daily, Jr. (Daily), another Texas |awyer, to conbine their

respective law practices.?

! Daily is petitioner's | awer herein.
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In February of 1994, the discussions between Hanna and Daily
led to the formation of Mark J. Hanna, P.C. (Hanna PC), as a
Texas professional |aw corporation. Daily becane sole
shar ehol der of Hanna PC, and Hanna becane presi dent of Hanna PC.

At the time Hanna PC filed its petition with this Court,
Hanna PC s mailing address was in Austin, Texas.

On February 2, 1994 (the transfer date), the assets of
Associ ates PC were transferred to Hanna PC, and Hanna PC assuned
responsibility for the outstanding liabilities of Associates PC
as of the transfer date.

To effect the transfer of assets and the assunption of
liabilities between Associates PC and Hanna PC, Hanna (as
presi dent of Associates PC and of Hanna PC) executed a docunent
dated February 2, 1994, entitled “Assignment and Assunption of
Liabilities” (Transfer Docunent). The Transfer Document was
poorly drafted. It described the assets transferred to and
l[iabilities assuned by Hanna PC only in the nost general terns,
and it did not identify the specific dollar anobunts or val ues
represented by the assets transferred and liabilities assuned.?
Al so, the Transfer Docunent did not indicate the total cumulative
anount of the assets transferred to or the liabilities assunmed by

Hanna PC

2 Herein, the words “amount (s)” and “value(s)” generally are
used i nterchangeably.
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The evi dence indicates and we find that on February 2, 1994,
pursuant to the above transfer, the follow ng types of assets of
Associ ates PC were actually transferred to Hanna PC. Cash,
accounts receivable, office equipnment, an option to purchase a
12-year-ol d quarter horse (horse option), and an interest in a
contingent fee lawsuit (interest in a lawsuit).

W al so find that Hanna PC assuned the follow ng types of
liabilities of Associates PC. Notes payable, payroll taxes due,
sal ari es payabl e, and accounts payabl e.

In connection with the transfer of assets and assunption of
l[iabilities between Associates PC and Hanna PC, Hanna prepared
what is referred to as an Internal Docunent l|isting certain of
Associ ates PC s assets and liabilities to be transferred and
assunmed, setting forth anmounts with respect thereto as of January

31, 1994, as foll ows:

Associ ates PC s Assets and Liabilities as of
Jan. 31, 1994, per Internal Docunent

Asset s
Cash $15, 626
Account s Recei vabl e 40, 660
O fice Equi pnent 15, 000
Total Assets $71, 286
Liabilities
Not es Payabl e $41, 211
Payrol | Taxes Due 6, 420
Sal ari es Payabl e 20, 367
Account s Payabl e 17,382

Total Liabilities $85, 380
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We note the discrepancies between the types of assets that
actually were transferred from Associ ates PC to Hanna PC and the
list in the Internal Docunent of the types of assets to be
transferred (nanely, the horse option and the interest in a
| awsuit are not specifically listed in the Internal Docunent).

Further, we note that the $40,660 anpunt |isted for accounts
receivable in the Internal Docunent does not reflect $42,675 in
accounts receivable for |egal services rendered by Associ ates PC
prior to, but not billed by Associates PC before, the February 2,
1994, transfer date and only billed by Hanna PC after the
transfer date. Al so, when Hanna |isted the $40, 660 anpunt for
accounts receivable in the Internal Docunent, he did not make an
adj ustment for uncollectible accounts receivable in the anmount of
$19, 605.

Wth regard to the liabilities listed in the Interna
Docunent, we note that the parties agree that the correct total
amount for notes payabl e assuned by Hanna PC is $39,821. The
$17,382 amount |isted for accounts payable in the Internal
Docunent includes $4,282 of liabilities that were attributable
not to expenses of Associates PC but to expenses of Hanna
i ndi vi dual |y.

On February 24, 1994, Associates PC dissolved as a

pr of essi onal | aw corporation.
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On March 15, 1994, Associates PC filed its Federal incone
tax return for 1993.

In 1996, Hanna filed a bankruptcy petition on behal f of
Associ ates PC and a second personal bankruptcy petition on his
own behal f.

On February 26, 1997, after an audit, respondent mail ed
Associ ates PC a notice of deficiency determ ning, anmong ot her
t hi ngs, an inconme tax deficiency of $31,450 in Associates PC s
1993 Federal income tax liability.

Al so on February 26, 1997, respondent mailed to Hanna PC a
notice of transferee liability in the anmount of $25,297 relating
to the $31, 450 i nconme tax deficiency for 1993 that respondent had

det erm ned agai nst Associ ates PC. 3

OPI NI ON
Under section 6901(a), a procedure is provided to collect
froma transferee of assets a transferor's tax liability if the
transferee is liable at law or in equity for the transferor's tax

liability. See Conmi ssioner v. Stern, 357 U S. 39, 42 (1958)

(interpreting then sec. 311, a predecessor to sec. 6901);

Stansbury v. Conmm ssioner, 104 T.C. 486, 489-490 (1995), affd.

3 At trial, respondent's agent testified that Hanna PC s
transferee liability under sec. 6901 should be increased to

$28, 648. Respondent, however, has not noved to amend his

pl eadi ng or asked the Court to increase the deficiency to conform
to the evidence. W decline to consider an increase in Hanna

PC s alleged transferee liability.
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102 F.3d 1088 (10th Gr. 1996). 1In this case, Texas |law controls
whet her Hanna PC is to be liable for the transferor's tax
liability (namely, whether the transfer from Associates PCto
Hanna PC is to be regarded as a fraudul ent transfer under the
Texas Uni form Fraudul ent Transfer Act (UFTA)). UFTA Tex. Bus. &
Com Code Ann. secs. 24.001 to 24.012 (West 1987 & Supp. 1999);

see Conmi ssioner v. Stern, supra at 45; Hagaman v. Conmni SsSi oner,

100 T.C. 180, 183 (1993). Respondent bears the burden of proof
to show that Hanna PCis liable as a transferee, but not to show
that Associates PC was liable for the tax. See sec. 6902(a);
Rul e 142(d).

Under UFTA section 24.006(a), it is provided that a
transferor engages in a transfer that is fraudulent as to a
creditor if: (1) The transferor makes a transfer to a
transferee, (2) the creditor has a clai magainst the transferor
before the transfer is made, (3) the transferor makes the
transfer w thout receiving reasonably equival ent val ue, and (4)
the transferor is insolvent at the time of the transfer or is

rendered insolvent as a result of the transfer.?

4 The | anguage of sec. 24.006(a) of the Texas Uniform
Fraudul ent Transfer Act (UFTA), Tex. Bus. & Com Code Ann.
(West 1987), is provided bel ow

A transfer made or obligation incurred by a debtor is
fraudulent as to a creditor whose claimarose before
the transfer was nade or the obligation was incurred if
t he debtor made the transfer or incurred the obligation
(continued. ..)
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If all four elenents of UFTA section 24.006(a) are present,
a creditor of the transferor, such as respondent herein, may
recover fromthe transferee an anmount equivalent to the | esser of
t he amount of the assets transferred to the transferee (reduced
by the anmount of assets or rights received by the transferor on
the transfer, if any) or the anount of the creditor's claim See
UFTA sec. 24.009(b), (d).

Hanna PC argues that it was only acting as agent of
Associ ates PC for the purpose of winding up the affairs of
Associ ates PC, that the Transfer Docunent was not a binding
agreenent, and that any transfer of assets to Hanna PC did not
constitute a fraudul ent transfer under UFTA section 24.006(a).

UFTA section 24.002(12) contains a broad definition of a
transfer.® Hanna PC and respondent stipulate that on February 2,
1994, Associates PC transferred all of its assets to Hanna PC,
and the record supports that stipulation. Hanna PC s argunent

that no transfer occurred is neritless.

4C...continued)
W t hout receiving a reasonably equival ent value in
exchange for the transfer or obligation and the debtor
was insolvent at that tinme or the debtor becane
insolvent as a result of the transfer or obligation.

5 Under UFTA sec. 24.002(12), a transfer is defined as “every
node, direct or indirect, absolute or conditional, voluntary or

i nvoluntary, of disposing of or parting with an asset or an
interest in an asset”.
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Wth regard to whether a creditor (nanely, respondent
herei n) had a cl ai magai nst Associates PC before the transfer
date, Hanna PC argues that respondent’'s notice of deficiency to
Associ ates PC was untinely and therefore that respondent did not
have a valid tinmely claimfor a $31,450 Federal income tax
defi ci ency agai nst Associ ates PC.

The record indicates that Associates PC filed its Federal
income tax return for 1993 on March 15, 1994, and that respondent
mai |l ed the notice of deficiency to Associates PC on February 26,
1997. Under section 6501(a), respondent's notice of deficiency
is tinely. W conclude that respondent had a tinely clai mof
$31, 450 agai nst Associ ates PC before the transfer date.®

In order to analyze the third elenment of UFTA section
24.006(a) (nanely, whether Associates PC did not receive
reasonabl y equi val ent value for the transfer of assets to Hanna
PC), we conpare the anount of the assets Associates PC
transferred to Hanna PC with the anmobunt of the assets or rights,
if any, that Associates PC received from Hanna PC. See UFTA sec.

24.004; In re Sullivan, 161 Bankr. 776, 781 (Bankr. N.D. Tex.

1993). In determning the anobunt of the assets or rights

recei ved by Associates PC, we treat (as do the parties herein)

6 Under UFTA sec. 24.002(3), a claimis “a right to paynent or
property, whether or not the right is reduced to judgnent,

i qui dated, unliquidated, fixed, contingent, matured, unmatured,
di sput ed, undi sputed, |egal, equitable, secured, or unsecured.”
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Hanna PC s assunption of Associates PC s liabilities as a right
recei ved by Associates PC on the transfer.

Respondent cal cul ates that the amobunt of the assets
transferred to Hanna PC exceeded the anount of the liabilities
assunmed by Hanna PC by $28, 648.

Hanna PC cal cul ates that the anount of the liabilities
assunmed by Hanna PC exceeded the anobunt of the assets transferred
to Hanna PC by $82, 231.

For conpari son purposes, we set forth in schedul e fornmat
bel ow, respondent's and Hanna PC s respective positions as to the
amounts for the assets of Associates PC transferred to Hanna PC,
for the liabilities of Associates PC assuned by Hanna PC, and for
the total net assets and liabilities transferred and assuned, and

we set forth the differences between the parties' cal cul ations:

Assets Transferred to and Liabilities Assumed by Hanna PC

Amount s For

Assets Transferred Respondent Hanna PC Di fferences
Cash $ 15,626 $ 15,626 $ 0
Account s Recei vabl e 63, 730 o* 63, 730
O fice Equi pnent 15, 000 4,295 10, 705
Horse Option 4,000 4,000 0
Interest in a Lawsuit 10, 000 0 10, 000

Total s $108, 356 $ 23,921 $ 84,435
Liabilities Assuned
Not es Payabl e $ 39, 821 $ 39,821 $ 0
Payrol | Taxes Due 6, 420 6, 420 0
Sal ari es Payabl e 20, 367 20, 367 0
Account s Payabl e 13,100 39, 544 26, 444

Total s $ 79,708 $106, 152 $ 26,444
Total Net Anpbunt of

Assets and Liabilities

Transferred and Assuned $ 28, 648 ($ 82,231) $110, 879

*At trial and on brief, Hanna PC argued several alternative anounts
for accounts receivable. In this schedule, we list the | owest anount
for accounts receivabl e argued by Hanna PC.
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We note that the parties anal yze each type of asset and
liability separately. Al so, respondent nakes no assertion as to
t he amount of any possible goodwi Il or rel ated intangibles.
There foll ow our specific findings with regard to the assets and
liabilities the amounts of which are in dispute. W note
petitioner's failure, other than through self-serving testinony,
to offer on a tinmely basis any credi bl e evidence as to the val ue

of npst of the assets and liabilities involved in this case.

Account s Recei vabl e

We agree with respondent that the accounts receivable should
reflect an amount of $63,730. This anmount represents the $40, 660
anmount for accounts receivable listed in the Internal Docunent,
the $42,675 accounts receivable billed by Hanna PC that relate to
| egal services performed by Associates PC before the transfer
date, and a $19, 605 reduction for uncollectible accounts
recei vabl e.

Hanna PC argues that because Associates PC was a cash basis
t axpayer, none of Associates PC s accounts receivabl e should be
included in the calculation of the anbunt of the assets
transferred. Wether Associates PC was a cash or an accrual
basi s taxpayer, however, has no bearing on the anmount of the
assets transferred. See UFTA sec. 24.004(d).

Hanna PC al so argues that the accounts receivable billed by

Hanna PC represent Hanna's personal property, that therefore the
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$40, 660 amount listed in the Internal Docunent for accounts
receivable reflects the total anmpunt of Associates PC s accounts
recei vabl e, and that no increase should be nade for the $42, 675
in accounts receivable billed by Hanna PC. No credi bl e evidence
supports Hanna PC s argunent.

Al ternatively, Hanna PC argues that the $63, 730 anount for
accounts receivable determ ned by respondent should be further
reduced for uncollectible accounts receivable of $18,805 and for
accounts receivable of $1,120 relating to services perforned by
Hanna PC after the transfer. These reductions would result in an
amount of $43,805 for accounts receivable. The $18, 805 reduction
for uncollectible accounts receivabl e sought by Hanna PC has
al ready been nmade by respondent when he reduced the anmount of the
accounts receivable by $19, 605 for uncollectible accounts
receivable. No further reduction is appropriate. The $1,120
reducti on that Hanna PC seeks relating to services performed by
Hanna PC i s not supported by the evidence.

Based on the evidence, we conclude that Associates PC s
accounts receivabl e should reflect an amount of $63,730 as of the

transfer date.



O fice Equi pnent

We di sagree with respondent’'s conclusion that the $15, 000
listed in the Internal Docunent for office equipnment represents
t he amount of the office equi pnent on the transfer date.

Hanna testified that the $15,000 listed in the Internal
Docunent represents the original cost of the office equi pnent and
that the actual anount of office equipnment transferred was only
$4, 295.

We regard Hanna's testinony as to the anmount of the office
equi pnent to be credible. Accordingly, we conclude that the
anount of Associates PC s office equipnent transferred to Hanna

PC was $4, 295.

Interest in a Lawsui t

Based on Hanna's own testinony, we conclude that the
appropriate anount for the interest in a contingent fee | awsuit
on the transfer date was $10, 000, as determ ned by respondent.

Hanna PC cl ai ns that because Associ ates PC was a cash basis
t axpayer none of the amount for the interest in a |lawsuit should
be reflected in calculating the anount of the assets transferred.

As stated previously, we reject this argunent.

Account s Payabl e

We agree with respondent that Associates PC s accounts

payabl e that were assuned by Hanna PC should reflect only
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$13,100. This represents anpunts owed to Daily for |egal
services Daily rendered to Associates PC. Al though the Internal
Docunent reflects $17,382 for accounts payabl e, the evidence
indi cates that $4,282 thereof is attributable to Iiabilities not
of Associates PC and is not related to the transfer of assets
from Associ ates PC to Hanna PC.

Hanna PC argues that the anmbunt of Associates PC s accounts
payable is significantly greater than the $13, 100 anount
det erm ned by respondent and greater than the $17,382 listed in
the Internal Docunent. Hanna PC argues that Associates PC s
total accounts payabl e assunmed by Hanna PC were in the anount of
$39, 544, consisting of $13,100 owed to Daily, $22,854 owed to
ot her professionals for |egal expenses, and $3,590 owed to Hanna
for autonobile rel ated expenses.

Wth regard to Hanna PC s claimthat Associates PC s
accounts payabl e shoul d i nclude $22,854 for |egal expenses,
Associ ates PC s 1996 bankruptcy petition and ot her docunents in
the record indicate that these | egal expenses did not constitute
aliability of Associates PC. No credible evidence supports
Hanna PC s claimthat $3,590 in autonobile-rel ated expenses
constitutes a liability of Associates PC.

We concl ude that the anobunt of the assets transferred by
Associ ates PC to Hanna PC was $97, 651, that Hanna PC assuned

Associates PC s liabilities in the anount of $79, 708, and that
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the total net anpbunt of the assets transferred from Associ ates PC
to Hanna PC, reduced by liabilities assumed by Hanna PC, was

$17,943, as set forth bel ow

Assets Transferred

Cash $15, 626
Account s Recei vabl e 63, 730
O fice Equi pnent 4,295
Horse Option 4,000
Interest in a Lawsuit 10, 000

Total Assets $97, 651

Liabilities Assuned

Not es Payabl e $39, 821
Payrol | Taxes Due 6,420
Sal ari es Payabl e 20, 367
Accounts Payabl e 13,100

Total Liabilities $79, 708

Total Net Ampunt of
Assets and Liabilities
Transferred and Assuned $17, 943

We al so concl ude that because Associates PC received only
rights worth $79, 708 from Hanna PC (nanely, Hanna PC s assunption
of Associates PCs liabilities in that amount), Associates PC did
not receive reasonably equivalent value for the transfer of its
assets to Hanna PC

Wth regard to whether Associates PC was insolvent on the
date of the transfer or was rendered insolvent pursuant to the
transfer of its assets to Hanna PC, under UFTA section 24.003(a)
a transferor is rendered insolvent if its liabilities are greater
than its assets after the transfer. |In the instant case,

Associ ates PC had no remai ning assets after the transfer, and

Associ ates PC had a $31,450 liability to respondent for Federal
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i ncome taxes. Under UFTA section 24.003(a), Associates PCis to
be regarded as insolvent after the transfer date.

Because all four elenents of UFTA section 24.006(a) are
present, the transfer from Associates PCto Hanna PCis to be
treated as a fraudul ent transfer, and respondent may recover its
$31, 450 cl ai m agai nst Associates PC from Hanna PC to t he extent
of $17,943. In light of our conclusion as to Hanna PC s
liability under UFTA section 24.006(a), we hold that section 6901
provi des that the $17,943 anount may be assessed, paid, and
collected in the same manner as Associates PC s 1993 Feder al
i ncome taxes.

O her argunents nade by the parties and not addressed herein
are without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




